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I. INTRODUCTION

If, in your practice, you have represented

either a trustee or the beneficiary of a

trust, the odds are high that you have

encountered a dispute relating to the pro-

vision of information by the trustee, or the

acceptance of said information by a

beneficiary. While formal accounting proce-

dures are hoped by many practitioners to

be left in the Probate Court, a trust’s

administration is not completely without

regulations when it comes to recordkeep-

ing and circulation of information.

To effectively represent a trustee or trust

beneficiary, one must first have a mastery

of the relevant statutory and common law

regulations relating to a trustee’s duty to

inform and record keep. Second, an inti-

mate understanding of common law ap-

plication is important for avoidance of liti-

gation and adversarial actions. This article

will provide guidance regarding the rele-

vant guidelines and how they’ve been

interpreted by Ohio Courts so you can

protect your beneficiary clients and keep

your trustee clients out of trouble!

II. WHAT ARE THE RULES?

Most probate practitioners who practice

in the realm of trust administration are

generally familiar with a trustee’s duty to

inform and report. However, not all have

an acute understanding of the background

and statutory provisions which direct said

duty.

The bounds of a trustee’s obligation to

inform and report to trust beneficiaries can

be found in R.C. 5808.13. This Revised

Code section derives, of course, from the

Uniform Trust Code. Relevant to trust ac-

countings are two provisions: R.C.

5808.13(A) and (C), which must be read in

conjunction with each other to ensure

compliance by a trustee with their duties.

First, R.C. 5808.13(A) contains, broadly,

one of the most fundamental duties of a

trustee:

A trustee shall keep the current beneficia-

ries of the trust reasonably informed about

the administration of the trust and of the

material facts necessary for them to pro-

tect their interests. Unless unreasonable

under the circumstances, a trustee shall

promptly respond to a beneficiary’s request

for information related to the administra-

tion of the trust.

The most important consideration to be

made in evaluating a trustee’s duty under

R.C. 5808.13(A) is whether the informa-

tion provided is information which is

required for the beneficiary to protect their

interests. The information production nec-

essary to comply may look different at dif-

ferent stages of administration. For ex-

ample, a “trustee may be required to

provide advance notice of transactions

involving real estate, closely-held business

interests, and other assets that are dif-

ficult to value or replace.”1 Keep in mind

that the first sentence of R.C. 5808.13(A)

requires a trustee to volunteer information

at semi-regular intervals, not just respond

to inquiries as they arrive.
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Of course, in addition to the proactive

production of information by a trustee to a

beneficiary, a trustee must also respond to

a beneficiary’s request for information

about the trust’s administration with as

much frequency as those requests may be

made. A beneficiary’s request must be rea-

sonable, and a trustee is exempted from

the duty to promptly furnish the requested

information when the request would be un-

reasonable under the circumstances.2 Im-

portant to note is that this provision al-

lows the beneficiary to determine what

information they believe is relevant to

protect their interests instead of the

trustee.3 If in your practice you find your-

self representing a trust beneficiary, do not

shy away from making information re-

quests under this provision!

Also found in R.C. 5808.13 is R.C.

5808.13(C), which is far more specific than

R.C. 5808.13(A). The Subsection provides

that:

A trustee of a trust . . . shall send to cur-

rent beneficiaries, and to other beneficia-

ries who request it, at least annually and

at the termination of the trust, a report of

the trust property, liabilities, receipts, and

disbursements, including the source and

amount of the trustee’s compensation, a

listing of the trust assets, and, if feasible,

the trust assets’ respective market values.

This Subsection is the crux of the trust

accounting requirement, directing that, on

an annual basis, beneficiaries—whether

current or not—are legally entitled to vari-

ous information of the trustee’s activities

and trust’s administration. The type of in-

formation to be disseminated is not left to

the imagination, but very clearly spelled

out in the statute, and thus should serve

as a reference point for both practitioners

preparing and reviewing annual trust

accountings.

Finally, and more tangential to the ac-

counting issue than R.C. 5808.13, is R.C.

5808.10(A), rounding us out with a record-

keeping requirement: “[a] trustee shall

keep adequate records of the administra-

tion of the trust.”

Keeping these three Revised Code Sec-

tions close in hand during either the rep-

resentation of a trustee or beneficiary is

crucial to ensure a trustee’s compliance

with their duties and a beneficiary’s en-

forcement of their rights.

III. WHAT DO THE RULES
MEAN?

Despite the seemingly-clear language of

R.C. 5808.13(A) and (C), and R.C.

5808.10(A), it has likely become obvious to

most of us that the true requirements are

up for a certain level of debate. Let’s

review some of the nuances that must be

kept in mind when interpreting the rele-

vant Revised Code Provisions.

A. CURRENT BENEFICIARIES VERSUS

OTHER BENEFICIARIES

The first line of R.C. 5808.13(A) reads:

“A trustee shall keep the current beneficia-

ries of the trust reasonably informed about

the administration of the trust and of the

material facts necessary for them to protect

their interests.” As you’ll notice, this duty

only applies to current trust beneficiaries,

meaning a beneficiary who, on the date in

question, “is a distributee or permissible

distributee of trust income or principal.”4

This limiting language means that a

trustee does not need to volunteer infor-

mation about the trust’s administration to
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remainder beneficiaries under general

circumstances.5

The caveat lies in both the second sen-

tence of R.C. 5808.13(A), as well as the

language of R.C. 5808.13(C). Those Subsec-

tions do not contain the limiting “current

beneficiary” language, meaning that any

beneficiary, whether a remainder or more

remote beneficiary, may request informa-

tion about the administration of the trust

and is likewise entitled to receipt of an-

nual accountings should they request one.

In practice, this fact is often lost on trust-

ees and/or their counsel, which can lead to

lengthy debates and trustee liability. The

rule is essentially this: a trustee must keep

current beneficiaries apprised of the trust’s

administration sufficiently to enable them

to protect their interest. Upon reasonable

request of any non-current beneficiary, a

trustee must respond with the requested

information, and/or include that benefi-

ciary as a recipient of the annual trust ac-

countings required under R.C. 5808.13(C).

B. FORMALITIES OF AN R.C. 5808.13(C)

REPORT

One of the most controversial topics—

and rightfully so—surrounding the annual

trust accounting is its form and substance.

While the plain language of R.C.

5808.13(C), logically speaking, is fairly

specific, the Official Comment makes clear

that there are no black and white formal

requirements to this process: the term

“report” instead of “accounting” is specifi-

cally used in the language of the statute

“to negate any inference that the report

must be prepared in any particular format

or with a high degree of formality.”6 Rule-

followers like myself really appreciate the

clarity here.

So, if there are no formatting or formal-

ity requirements to speak of, what exactly

should an annual trust accounting look

like? I wish I could give you a complete

and accurate set of rules, but interpreta-

tion of R.C. 5808.13(C) seldom makes its

way through court scrutiny. What we are

left with are pieces of interpretation which

must be strung together to fit any specific

circumstance.

For example, in Thallman v. Thallman,

2016-Ohio-992, 2016 WL 953150 (Ohio Ct.

App. 3d Dist. Seneca County 2016), trust

beneficiaries brought an action against the

trustees seeking an accounting pursuant

to R.C. 5808.13(C).7 After a lengthy court

battle involving numerous issues (please

read this case in its entirety as it is very

informative on a number of common ques-

tions related to trust accountings!), it was

found that a trustee providing access to

tax records and financial statements from

the institution that managed the trust’s

assets was sufficient to comply with the

reporting requirements of R.C. 5808.13.8

The language of the Official Comment to

R.C. 5808.13, which the Court quotes in

Thallman, even states: “[t]he reporting

requirement might even be satisfied by

providing the beneficiaries with copies of

the trust’s income tax returns and monthly

brokerage account statements if the infor-

mation on those returns and statements is

complete and sufficiently clear.”9

So, depending on the clarity of the docu-

ments, annual reports consisting of

monthly statements and tax returns may

do the trick. Be mindful, however, of as-

sets that are not or cannot be disclosed on

these categories of documents (tangible

personal property, I’m looking at you!)—
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the sufficiency of which depend on complete

reporting.

A review of the relevant caselaw reveals

that some courts require a little more

detail, however, than the Third District did

in Thallman. In In re Marjorie A. Fearn

Trust, 2012-Ohio-1029, 2012 WL 850735

(Ohio Ct. App. 5th Dist. Knox County

2012), the Court held that a handwritten

ledger of trust activities called a “Record

Book” did not fulfil the requirements of

R.C. 5808.13(C), as “[a]n inventory was not

included, nor was there a running account

of daily disbursements and receipts.”10

Therefore, the Fifth District sought what

is essentially a full accounting of all income

and expenditures, much like a probate

court accounting, even while acknowledg-

ing that the defendant trustee was not a

professional trustee.11 This seems to me

like some formality is required after all.

Finally, another Fifth District Case,

McHenry v. McHenry, 2017-Ohio-1534, 88

N.E.3d 1222 (Ohio Ct. App. 5th Dist. Stark

County 2017), affirmed a trial court’s hold-

ing that, upon a request of a beneficiary

for additional information regarding the

trust’s expenditures, the trustee’s provi-

sion of cancelled checks and receipts did

not comply with the trustee’s duties to

keep the beneficiary informed, because

those documents “did not sufficiently pro-

vide [the beneficiary] with material fact

necessary for her to protect her interests.”12

The bottom line, given the above, is that

different circumstances require differently-

formatted trust accountings. Additionally,

the level of detail required may very well

be dictated by a trust’s beneficiaries. My

personal philosophy: when in doubt,

overshare.

C. WAIVERS

A final element of the trust accounting

that is subject to either misunderstanding

and/or misinterpretation is the effect of a

waiver in a trust document. I, and I’m sure

many of us, in reviewing trust instru-

ments, have seen settlors attempt to waive

various trustee duties, including those re-

lated to the provision of trust accountings.

Pursuant to R.C. 5808.13(B), a trust set-

tlor may waive the annual accounting

requirement contained in R.C. 5808.13(C),

meaning that a trustee need not prepare

and distribute a trust accounting or trust-

ee’s report on their own volition. However,

a settlor may not waive a trustee’s duties

under R.C. 5808.13(A) to “respond to the

request of a current beneficiary of an ir-

revocable trust for trustee’s reports and

other information reasonably related to the

administration of a trust.”13 Interestingly

enough, and likely subject to further de-

bate, is the use of “current beneficiary” in

this provision. As discussed above, R.C.

5808.13(A) divides a trustee’s duties to

beneficiaries into two categories: those

owed to “current beneficiaries” and those

owed to other beneficiaries. However, R.C.

5801.04(B)(9) potentially lacks the

distinction. Be sure to perform your own

adequate evaluation and analysis when

confronted with this Subsection—that is

until I write another article about it!

Finally, a beneficiary may waive their

right to a trust accounting or other infor-

mation which would otherwise be required

to be distributed by a trustee.14 If you rep-

resent a trust beneficiary, it is possible

your client will be asked by a trustee to

execute a formal waiver in an effort to cre-

ate efficiency in the administration
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process. Please be sure to discuss your ben-

eficiary’s rights, as well as the duties of a

trustee in this context, before they execute

any waiver. Of course, any waiver made by

a beneficiary may be revoked as to future

accountings, and does not preclude re-

quests for information.15

IV. CONCLUSION

Whether you represent a trustee or a

beneficiary, in-depth knowledge of trust ac-

counting requirements in Ohio can only

serve your clients well by allowing them

protection either from suit or breaches of

trust. Having these statutory provisions

and common law applications in your back

pocket in case a dispute were to arise is

recommended and may potentially keep

your clients out of costly court battles,

which only delay the administration of a

trust and cost all parties both emotionally

and financially. When in doubt, rely on

statute, err on the side of formality, and

overprovide!
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